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Introductory

My purpose here is to offer two arguments for the conclusion that in many instances there is a moral obligation for fathers (or perhaps society at large) to provide pregnant women with monetary compensation. The first raises issues primarily concerned with distributive justice and pregnancy. Pregnancy involves a number of costs, and it is unjust that women should be forced to bear these alone. The second argument uses the generally accepted premise that parents should share the financial burden of raising their offspring. Since the financial onus of raising children begins at conception, so too should paternal financial assistance. 

1.
Maternity Compensation and the Costs of Gestation

To introduce the first argument it will be helpful to note that there are at least two ways in which one might question the moral permissibility of anti-abortion laws. There is what we might think of as the ‘liberty’ question: Should there be laws abridging when (or if) women may obtain an abortion? Jurisdictions that answer in the affirmative employ anti-abortion legislation to restrict women’s access to abortion services. Here we should understand ‘anti-abortion legislation’ in a wide sense as: ‘any law that makes it illegal for a woman to obtain an abortion for any reason at some time during a pregnancy’. Conceptually, and as a matter of practice, such legislation falls on a continuum in terms of how restrictive or permissive it is. The most restrictive legislation says that abortion for any reason any time during pregnancy (even in cases of rape or where the woman’s life is at risk) is illegal, whereas more liberal legislation might prohibit abortions only at a later stage in a pregnancy (e.g., during the third trimester). All such legislation has one thing in common: it says that there are some circumstances in which foetuses must be saved against a woman’s wishes. In effect, then, the liberty question asks how restrictive or permissive anti-abortion legislation ought to be. Obviously, the liberty question is at the centre of the political and philosophical dispute often conducted under the ‘pro-life’ and the ‘pro-choice’ banners.

In my opinion, a much over-looked issue is what we might think of as the ‘distributive question’: how should the burdens of compliance with anti-abortion laws be distributed? In response to this question, our initial argument will be that, if legislation demands that foetuses be brought to term, then justice demands that mothers alone should not bear the burden of compliance with the law, and the best means available to ensure justice is to financially compensate expectant mothers. Since present anti-abortion legislation does not require maternity compensation, our current laws are unjust. We will expand this line of thought towards the end of this section to argue that compensation is appropriate in many cases, even in absence of anti-abortion laws. That is, although the distributive justice issues of pregnancy are perhaps clearest in instances where there are anti-abortion laws, nevertheless, questions about how to distribute the costs of gestation can be raised independently of anti-abortion legislation. 

Before pursuing this line of argument I think it is worth pointing out that the distributive question is neutral on the liberty question. That is, endorsing the idea of maternity compensation does not prejudge the issue of whether there ought to be anti-abortion laws. Consider the ‘extreme conservative’ position that maintains that abortions should never be permitted by law—even in cases of rape and where the mother’s life is at risk. Holding this view is consistent with the proposal to institute maternity compensation: a proponent might say (for example) that the life of the foetus always outweighs the interests of the mother, but that the mother should be compensated for the usurpation of her interests. The ‘extreme liberal’ position maintains that there ought not be any laws abridging when women can have an abortion. Advocates of this view can countenance maternity compensation, at least in a qualified manner.  The thought here would be that, while such restrictions on women’s liberty are wrong, at least until legislation is repealed, women should be compensated. As a parallel, one might hold the position that a country should never send its soldiers overseas to fight in foreign wars. However, so long as soldiers are sent, they are entitled to compensation while they fight and if they suffer injury. In principle, then, it is possible for conservatives and liberals to agree to this much on the compensation issue: if there are anti-abortion laws then there ought to be maternity compensation. 

The distributive problem that arises from existing anti-abortion laws can be illustrated with an admittedly somewhat bizarre thought experiment. Imagine a world somewhat similar to our own, but people there have a strong instinctual urge to drive. For those of us who hate driving—especially in bumper-to-bumper traffic during rush hour—this may be hard to imagine. But there you have it: denizens of Driver World just can’t get enough of driving. In order to allow as many as possible to gratify this urge, all vehicles have two sets of driving controls: two steering wheels, two brakes and gas pedals, and so on, such that it is possible to drive the car from both front seats. We should imagine their vehicles as similar to our driver-education vehicles, except that both sets of controls equally control the vehicle. (At least some driver-education vehicles we use allow the instructor’s controls to over-ride that of the learner—not so for the typical car on Driver World). So, driving on Driver World allows for twice the driving fun, as both persons in the front seat can enjoy the feel of the steering wheel in their hands and the accelerator under foot. This seemingly equitable arrangement belies a more sinister side to their world. As difficult as it is to believe, whenever there is an accident that involves a man and woman driving a single vehicle, the law on Driver World stipulates that women are completely responsible and must bear the full penalty prescribed by the law. If it is a small ‘fender-bender’ in a parking lot, the woman must pay the full cost of the repair; if it is a serious accident where there is loss of life and criminal charges are laid, it is the woman driver who must lose her driver’s license and go to jail. Women, then, face restrictions on their liberty ranging from fewer financial resources at their discretion (because of financial costs associated with accidents), loss of their driving privileges, and even the potential loss of freedom entailed by jail time. Not surprisingly, men are perhaps not as careful in their driving as women. After all, if there is an accident, men can simply whistle and walk away.

Legislation on Driver World creates a severe injustice. Specifically, this arrangement violates the general principle that people should be treated equally by and under the law. If women are held accountable then men too should take responsibility for obeying the rules of the road, being attentive at the wheel, making sure the vehicle is in proper working condition, etc. After all, if both have agreed to drive the vehicle then it seems both should be equally responsible. (Remember we are thinking about cases where both the man and the woman are licensed drivers who have consented to drive the vehicle). In these circumstances it seems that the laws that prescribe rules for those operating a vehicle should apply equally to all those involved in the operation of the vehicle. So, the principle that everyone should be treated equally by and under the law is violated because women are unfairly burdened with the full responsibility of compliance with driving legislation. Undeniably, there is a clear distributive problem on Driver World: justice demands that culpability should be shared in a situation where both a man and woman are driving a single vehicle. Accordingly, legislation on Driver World should be amended such that men and women share equally the burden of complying with the safety concerns of driving legislation.

Of course the point about injustice does not apply simply because it is women that are not treated equally under the law. If legislation on Driver World instead said that when vehicles are driven by drivers of different races only persons of certain races are held legally responsible, this legislation too would be unjust because it fails to treat people equally under the law. Similar injustices would be perpetuated if the law prescribed that penalties would always be assessed against the shorter of the two vehicle operators, or the person whose birthday happens to be later in the year. In all of these cases, there is no reason to suppose that only one driver should be held legally responsible for the operation of the vehicle, and so such legislation violates the requirement of equal treatment under the law. So, whatever moral or legal responsibility there is for safe driving for individuals, the responsibility should be equally borne by both drivers. 

A similar injustice, I want to suggest, is perpetuated by existing anti-abortion legislation. Let us think for the moment about a typical case of consensual sex that results in a pregnancy in jurisdictions that have anti-abortion legislation. Why are women legally responsible for the pregnancy? Of course anti-abortion legislation does not explicitly spell-out an answer to this question, but a common thought considered in philosophical literature says that the foetus has a right to life, and women must take responsibility because of their moral responsibility for creating the child in the first instance. Here we might imagine the law speaking to women thus: ‘We understand that you do not want to be pregnant at this time. However, when you consented to have sex you knew there was a chance of a pregnancy. Well, now you must take responsibility for the pregnancy, for a human life is at stake.’ Put in this manner, the unjustness is plain to see, for everyone knows that women do not reproduce asexually. To the extent that anti-abortion laws that seek to protect a foetus’ right to life are justified by a woman’s responsibility for creating the pregnancy then the laws should apply equally to men. Otherwise, there is a violation of the principle that everyone should be treated equally by and under the law. If the law were to hold the mother and father equally accountable, then the just thing to do would be to divide pregnancy time between the father and the mother. Of course this is (biologically) impossible, but just imagine for a moment that it were possible for men to be pregnant as is the case on ‘Swapzee World’: a world where a father and a mother can pass a developing foetus back and forth, just as easily as teenagers swap their chewing gum. Given that mothers and fathers share equal moral responsibility for creating the pregnancy, there can be no doubt that anti-abortion laws would have to apply equally to men and women, and that some sort of just arrangement for looking after the developing foetus would have to be sought. For instance, a couple might agree between themselves what is just. In cases of disagreement, a court might have to enforce a decision such as the father and mother should alternate weeks gestating the developing foetus. If we could wave a magic wand in the name of justice then turning our world into Swapzee World seems the most just way to deal with the distributive problem of anti-abortion legislation.

Obviously, our biology is different from the denizens of Swapzee World, so we cannot implement this solution. What are the alternatives? The only practical alternative, it seems, is some sort of financial compensation. Before exploring this further, let me say right off that it is not part of my argument to say how much the compensation should be, that is, to assign a dollar (euro, yen, etc.) amount. My claim is simply that as a matter of justice, some compensation should be enforced. It is clear that these questions are at least somewhat independent. For example, if we think about injured soldiers, there is the general question of whether they should receive any financial compensation, and if so, how much. It is quite possible to agree that they should be compensated, but disagree on the amount. Similarly, the question of whether women should be compensated, and how much they should be compensated, are distinct in this sense. My purpose here is to establish the more general claim that some compensation is due. Of course, this is not to say that the question of how much compensation is due is not important. Still, I think it best to discuss this issue separately so as not to obfuscate the more general question of whether some compensation is due. 

Connected with the question of financial compensation is the question of which costs of pregnancy ought to be compensated. For example, often there are direct economic costs such as time taken off work, but also a host of other potential costs of pregnancy: pain, inconvenience, discomfort and psychological and emotional distress. Our argument points to the conclusion that all such costs should be compensated. After all, in Swapzee world there is every reason to suppose that men and women would share these costs equally. To put the point another way, suppose we itemize the costs of pregnancy W, X, Y, Z. If we were to compensate women for only W and X, then the same argument might be raised as to why men do not have to pay for Y and Z. That is, men not having to pay for Y and Z would be like men paying for less than half the costs associated with driving infractions on Driver World. So while the argument points to compensating women for all the costs of pregnancy, it is sufficient for our main argument that at least some proper subset of these costs be compensated. For example, if opponents concede that at least direct economic costs of pregnancy should be compensated, then this is sufficient to show that women are due at least some monetary compensation. 

Having admitted that more thinking needs to be brought to the questions of which costs ought to be compensated and by what dollar amount, let us work with a purely hypothetical case of how the calculation might go. Suppose the rate of pay that surrogate mothers receive in the U.S. was taken as a guide as to how much women should be compensated for enforced pregnancy. The amount paid to surrogate mothers varies greatly, but we may take for illustration purposes an extremely low figure of  $12,000 USD. If we were to use this figure then each of the parties legally responsible for the pregnancy would have to pay for half the cost of compliance with anti-abortion legislation. What this means is that the father would be obligated to pay $6,000 for his share of the ‘womb rental’. The mother, the other responsible party, contributes her $6,000 in labour (as it were).

How would this work in practice? There are a number of ways maternity compensation might be put in practice. For instance, imagine a woman wants to have an abortion in the second trimester but local laws prohibit abortions at this stage. She would indicate to her local maternity compensation office that anti-abortion legislation restricts her interests. Legislation would require that both the father and the mother share as equally as possible in the burden of complying with this law. As we have said, this would mean the woman has to carry the baby to term, and the father must provide financial compensation to the mother. Of course, if there were legislation that required the father to provide financial compensation, then most cases would not go to court, just as most car accidents are not resolved through the courts. But like car accidents, legal action could be brought against men that do not pay. 

This is just one way in which maternity compensation might be put in practice and there is certainly room to wonder whether this is the best policy option for addressing the injustice women face. So, in addition to fathers paying mothers directly we should consider a collective solution, e.g., state funded compensation. One advantage of such a policy for women is that the father of the child may not have much in the way of financial resources. A state subsidized maternity compensation then would in effect be something like paternity insurance. To ensure fairness, it seems that pregnant women should be exempt from funding the scheme. For if pregnant women were required to pay tax for this program then they would be in effect paying twice: they pay tax for the paternity scheme, while their biology mandates that they are part of the maternity program. A third possibility is some sort of hybrid: the state could pay expectant mothers maternity compensation, while individual fathers might be required to reimburse the state some portion of the compensation along income tested lines. One advantage of the hybrid version over requiring individual fathers to compensate mothers is that it more reliably ensures that mothers are compensated. There is really no way around the problem of some women not being compensated on the individual model, given that some fathers are literally penniless. After all, in order to ensure that on the individual model women are always compensated would mean requiring that poor men never have sex. (After all, accidents happen). On the other hand, requiring that individual fathers reimburse the state at least some of the maternity compensation paid has several positives. First, it may provide additional incentive for men to take more responsibility for contraception, and provide assistance to women if they seek an abortion at some time during a pregnancy (assuming, of course, that there is some time period in which it is permitted). Second, requiring men to reimburse the state has the correct symbolic import: it says that the laws hold individual men accountable in just the same way that abortion laws hold accountable individual women. To see this, consider again Driver World. If women on Driver World were forced to pay for an accident out of their own pocket, while a man’s portion of the accident came from some publicly funded scheme, I think women would still be in a position to protest: the law treats them differently. In the case of pregnancy, women should know that if the law is going to require an enormous sacrifice on the part of individual women, then individual men ought to be held accountable as well.

Nevertheless, just like the question of how much compensation is due, I will sidestep the issue of how maternity compensation might be implemented. Clearly, it is an important issue in public policy which of the three models is adopted, but here the goal is to secure the more theoretical point that some maternity compensation is due. So, in principle, the general argument is compatible with each of the three specific policy options at least in this sense: persons might agree on the general question of maternity compensation and disagree on the question of implementation. And any of these would be an improvement over what we do at present—which is nothing.

Related to the question of how compensation is to be implemented is the question of the justification for anti-abortion laws. We have been assuming the common view that anti-abortion laws are justified to protect the foetus, and that mothers have an enforceable duty to uphold this right because of their moral responsibility for creating a child. But what if the justification for anti-abortion laws is not made in terms of a woman’s moral responsibility for her pregnancy? Certainly in some jurisdictions, like South Dakota, where women are not permitted to obtain an abortion even in the case of rape, the general justification of anti-abortion laws cannot be made in terms of women being morally responsible for becoming pregnant. But then it seems that this line of reasoning undermines the case for maternity compensation, for if individual women cannot be said to be always morally responsible for their pregnancy, then it cannot be argued that fathers are always responsible, and so the conclusion that they ought to take a share of the distributive burden does not follow.

However, this line of reasoning does not show that maternity compensation is not warranted; rather, it seems to strengthen the case for maternity compensation. If the laws say to women, ‘We do not hold you morally responsible for this pregnancy, nevertheless we are going to force you to carry the child to term in order that the foetus’ rights may be upheld, and we are not going to compensate you for this in any way’, then this is simply forced and uncompensated labour. It is difficult to think of a more apt description of this than ‘slavery’. If there are anti-abortion laws, and women are not held morally responsible for their pregnancy, then women should be compensated for all their labour. Assuming the figure above, this would mean they are entitled to $12,000 USD from the state to compensate them for this forced labour. It is perhaps worth pointing out that the charge of slavery here is not based on the assumption that if the state imposes uncompensated labour on its citizenry then it is guilty of instituting slavery. Rather, the charge of slavery stems from the assumption that if the state imposes uncompensated labour on a proper subset of the community then it is instituting slavery. So, it would be one thing if legislation were drawn up for a small community that said everyone must take a turn collecting the town’s garbage without compensation; it would be quite another if legislation was drawn up that required people under 150 cm in height, or people of a certain skin colour to collect the town’s garbage without compensation. The parallel here is with the second case: anti-abortion legislation enforces unpaid labour on a subset of the population, and this is tantamount to slavery. 

Now it might be objected that the analogy to slavery is overblown, since slavery often means more inclusive restrictions on a person’s liberty than pregnancy. (Women who are bedridden by pregnancy may have something to say about this however). Perhaps there is something to this protestation, after all, given the uniqueness of pregnancy, it seems any analogy will be somewhat forced. In some sense too, the analogy underestimates what is at issue, for the kind of labour involved in pregnancy is not what we typically imagine with slavery, for pregnancy involves a singular kind of event: the intimacy of a life growing inside a woman’s body (Boonin, 2003). In this respect, the comparison with slavery understates the forced intimacy aspect of pregnancy.  In any event, those that reject the slavery analogy can substitute the locution: ‘uncompensated labour involving forced intimacy’.

So, the opponent of maternity compensation faces a dilemma: either part of the justification for anti-abortion laws lies with the moral responsibility of mothers for their pregnancy or none of the justification is made in these terms. If the former, then it is unjust to hold mothers but not fathers morally and legally accountable. So, maternity compensation is justified on this assumption. If none of the justification for anti-abortion laws is made in terms of a mother’s moral responsibility for her pregnancy, then individual fathers cannot be held morally responsible. However, there is an even greater claim for maternity compensation on this assumption, for anti-abortion laws must be conceived as forced labour for something that women are not morally responsible for. If it requires this of a certain segment of society but offers no financial compensation then this is tantamount to slavery (or forced labour). So, on the assumption that women are not morally responsible for their pregnancies, maternity compensation is due. 

One implication here is that the resolution of the question of whether at least part of the justification for anti-abortion legislation lies with individual parental moral responsibility for pregnancy is relevant to the question of how maternity compensation ought to be implemented. For if we assume that parents are not morally responsible for a pregnancy (of course they will be causally responsible), then only the state model of compensation makes sense here; the individual and the hybrid model do not make sense. However, the resolution of the question of whether parents are morally responsible is completely irrelevant to the bare claim that some maternity compensation is due, because justice demands it in either case.   

Now it might be demurred that women should take more or all of the moral and legal responsibility here. After all, so this traditional piece of sage wisdom goes, women are the ones that will have to carry a child if intercourse results in pregnancy. This objection, it seems to me, confuses moral and prudential concerns. Imagine saying to women of Driver World: ‘You really ought to be careful who you drive with because if there is an accident you know that you will be held fully responsible. You could lose a lot of money and maybe even your liberty if you end up serving jail time.’ Prudentially speaking, this is excellent advice. Given the unjust laws in Driver World, women should, for their own sakes, be very, very careful. But it would be wrong to infer from this that as a matter of justice women should take all the responsibility. This would be to confuse the prudential advice about how to best survive in an unjust world, with the question of how justice ought to operate. Similarly, it is sound prudential advice for women to remember that in our society most (if not all) of the burden of pregnancy may fall on them, but it would be wrong to infer that this is just. Indeed, they should remember that on this point our world is unjust.

But what of the objection that it is not possible to put a monetary value on what it means to women to have to carry an unwanted child to term? In some sense this objection is absolutely correct: it is wrong to think that monetary compensation can adequately address the particularities of what it means for women to comply with anti-abortion legislation. There is the possibility of medical complications including psychosis, nausea, eclampsia, diabetes, and even death. There are social costs to being pregnant such as costs to a woman’s reputation and employment (MacKinnon, 1991). There are psychological burdens (McDonagh, 1996: ch. 5), and interference with liberty and pursuit of important goals (McDonagh, 1996: ch. 5, Little C., 1999:303). There is also what is referred to as ‘enforced intimacy’: anti-abortion laws force women to have an intimate relation to the foetus, making the situation somewhat analogous to another form of enforced intimacy—rape. (Boonin, 2003: 84): This is of course not to say that all pregnancies are a terrible thing, for indeed some women find it a wonderful experience. But it is to point out that there is a lot of variation in the ‘pregnancy experience’, and anti-abortion legislation may impose extreme harms on some women. Indeed, feminist writers often point out that often the abortion issue is discussed as if the pregnant woman were in some ways irrelevant to the only issue that matters: whether the foetus is a person or not. As Sherwin puts it: ‘in some contexts, women’s role in gestation is literally reduced to that of ‘foetal containers’: the individual women disappear or are perceived simply as mechanical life-support systems’ (286). So, talk of ‘womb rental’ does not seem to go very far in acknowledging how deeply anti-abortion laws can affect a woman’s life.

In response to this objection, let us remember that we are not considering the liberty question here, i.e., whether there ought to be anti-abortion laws. Rather, we want to ask: given there are such laws, should women be compensated? The argument here is of course that they should be, and that the seemingly most equitable arrangement of Swapzee World where intimacy could be shared between men and women is not available to us. So, while it might be true that monetary compensation is not adequate compensation, this does not change the fact that it is at least some minimal remedial action. As a parallel, think about people who lose a limb in a workplace accident caused by employer negligence. No one pretends that money ensures that the victim always has been adequately compensated. So, when injured parties receive some monetary compensation this is not to say that there is now no room for complaint; that when the compensation cheque arrives in the mail everything in their lives has been put in order; that full restitution has been made. Rather, it is to say that ensuring they receive some financial compensation is the least that can be done. Similarly, ensuring that women receive a fair monetary compensation package is not to say women have no more room for complaint; that when the compensation cheque arrives in the mail everything has been put in order in their lives; that full restitution has been made. Rather, it is to say that ensuring financial compensation is the least that should be done for women.

The argument here is predicated on the premise that anti-abortion laws restrict women’s interests. In general, it seems that we can be confident that abortions are something for which women have felt a strong need. As Sherwin notes, ‘women have pursued abortions under appalling and dangerous conditions, across widely diverse cultures and historical periods’ (283).  So, restricting access to abortion services denies some women something that they may want very dearly. Conversely, some women very dearly want to be pregnant. But this seems to beg the question: How can we tell whether anti-abortion laws really do restrict a specific woman’s interests? Relatedly, we should ask whether maternity compensation should be paid only where we are convinced that anti-abortion legislation has restricted a specific woman’s interests. To answer these questions it might be best to consider a few different cases.

Instances where a woman puts her child up for adoption at birth may appear to offer very good evidence that the woman did not want this child in her life, and in such cases we have good evidence that anti-abortion legislation restricted her interests. While this may be good evidence it does not yield certainty that such legislation has restricted a woman’s interests; after all, she may have wanted the child throughout her pregnancy but then changed her mind after the child was born. Imagine a mother is faced with the choice of having to support the newborn and other children without maternity compensation, and putting the newborn up for adoption and using the maternity compensation to provide for her other children. So, using adoption to test intentions will yield false positives. Furthermore, stipulating that maternity compensation should be paid only when the child is put up for adoption may force women into a decision that they should not have to make.

What about cases when a woman keeps a child after it is born? Should we accept this as decisive evidence that the anti-abortion legislation does not restrict her interests? There are good moral reasons for rejecting the idea of intention testing in this way. For a start, such a policy would yield an unacceptable number of  ‘false negatives’. For quite independently of the question of maternity compensation, one reason some women seek an abortion is because they realize that if they were to carry a foetus through to term they would find it quite difficult to put a child up for adoption (Little, 1999). Thus, it is simply naive to imagine that all women do not develop feelings of attachment and responsibility towards a foetus and their newborn child, or that these attitudes can simply be turned off like the powering down of stereo equipment with the press of a button. We can easily imagine women arguing thus: ‘If an abortion had been a legal option I would have taken it; however, now that this little girl is in my arms I choose to continue to be her mother.’ So, we have good reason to suppose that the fact that a woman might not be willing to have her child adopted is not sufficient evidence that she would not have had an abortion were that option available to her. That is, testing intentions in this manner will yield a large number of false negatives. 

Given these epistemic and counterfactual problems, I would suggest that the default assumption should be that, in jurisdictions with anti-abortion legislation, all women are entitled to maternity compensation. If some means could be found to overcome these problems and test whether a woman’s interests have been restricted—and I don’t see how this could be justly done—then it would be consistent with the present proposal to compensate only those women whose interests are restricted. I think this issue is important, but as before, I believe it can be sidestepped for the purposes of arguing the bare claim that maternity compensation is due. For, if contrary to what I have argued there is some equitable means to test intentions, then justice would demand maternity compensation at least in those cases where women meet the criteria of the test.

Thus far we have focused on cases where women are constrained by law to carry a child to term. I think such cases are the clearest illustration of the injustice inflicted upon women, but the argument actually casts a wider net than this. Specifically, the connection with abortion laws is not essential to the argument. This seems readily apparent from the fact that there may be restrictions on a woman’s liberty other than legal restrictions, that is, women may face social and institutional impediments to ending a pregnancy beyond those imposed by legislation. For example, in Canada there are no legal restrictions on abortion, but this is not to say that a woman can simply walk into a medical facility at eight months pregnant and expect no opposition to an elective abortion. 

In fact the argument does not essentially turn on the presence of coercion (social or legal). Consider a pregnancy that is caused through an act of consensual sex in a jurisdiction that has safe, legal and easily accessible abortion. Suppose further that while the woman finds the pregnancy burdensome, she and her partner both do not believe that abortion is a morally acceptable option, and so cannot use this as a means to eliminate the unwanted burden of pregnancy. In these circumstances it seems that the man should bear a share of the costs of the unwanted pregnancy. As proof, consider Swapzee Choice World. As with Swapzee World, parents can share a pregnancy, but on Swapzee Choice World abortions are safe, legal and easily accessible. If we imagine the parents are citizens of Swapzee Choice World, the most equitable arrangement would seem to be one where the man and woman share the mutually acknowledged duty to gestate. Obviously, it would be unfair if both parents could gestate but one refused to take a share in gestation. In fact we can take the point one step further and imagine a couple living together on Swapzee Choice World who have no moral qualms about abortion, nevertheless, they want to have a child. If they both want a child then the seemingly most just arrangement is, other things being equal, for them to equally share gestation time. If we accept this then it follows that men should monetarily compensate women. Otherwise, men are simply taking advantage of differences in biology in order to avoid their share of the costs. In other words, since men should share in gestation on Swapzee Choice World, men should monetarily compensate women here.

If we accept the previous line of reasoning then the moral claim that men should compensate women can be maintained whether there are abortion laws or not. However, there are still a number of outstanding questions. One policy question is whether requiring men to always compensate women would meddle too much in the private lives of individuals. For instance, requiring all fathers to compensate mothers would require a redistribution of wealth even among couples. The thought then is that policy dictating how couples should arrange their finances is too intrusive, even if we accept the moral principle behind such redistribution. Consider that we might think that as a moral principle, other things being equal, a man and a woman should equally share in housework, but loathe putting this principle into effect in terms of public policy. (Of course not everyone would reject the idea of the vacuuming police coming around to see if each partner has done his (sic) share!) A second issue is that even where abortion is easily accessible there arises the very real possibility of what is to be done when there is disagreement about whether to keep the foetus or not. What would we say if a woman on Swapzee Choice World said to the father of the child: ‘I don’t want a child. If you want a child you do all the gestation’? This suggests a very unpalatable dilemma: either we think there is a duty to gestate for the second partner, when the first partner chooses to gestate, or one partner ought to bear the full burden of gestation. I do not propose to discuss here how this dilemma ought to be resolved, and so leave it as indeterminate as to whether men have a duty to compensate in such circumstances. 

Still, this leaves us with a wide range of cases where clearly men have a moral duty to compensate women: where there are legal and social restrictions on getting an abortion, and where couples agree to have a child.   

2.
Maternity Compensation as (Very) Early Child Support

Our second argument starts from the assumption that child support laws are just, that is, we will assume that the principle that says that parents have joint responsibility for the economic needs of their progeny is morally sound. At present, the principle is applied after a child is born, the argument here is that this principle should be extended to the period in which a child is in the woman’s womb.

For our purposes, the most relevant application of the principle of shared parental economic responsibility is where parents are not together as a couple, and one parent is the primary caregiver for the child. A familiar use of this principle occurs when courts direct the parent who is not the primary caregiver to transfer a certain dollar amount each month to the primary caregiver who in turn uses the money to help meet the economic needs of the child. These needs are often understood to include (but are not limited to) the following: food, shelter, medical care, clothing, supervision and education.

Our question is this: what period should child support cover? There is little to dispute at one end of the ontogenetic sequence: support is usually indicated until the child reaches the age of adulthood, e.g., 18 or 19 in many jurisdictions, or until such time as the child becomes financially independent. In effect, then, the principle is applied to the point where the child is, or (in some sense) should be, financially independent. So, one might think that the principle would be invoked when the child is first financially dependent, but as we shall see, this is not in fact our current practice.  

Why then choose birth as the commencement date for applying the principle of joint parental economic responsibility? Clearly, there are many other points earlier in a child’s life that might be used: conception, the first, second or third trimester. Later points might also be chosen: when the child reaches one month, one year, or even when the child begins high school. To see what is wrong with using birth as the commencement date, it may prove useful to think first about the possibility of using a later milestone in the child’s life. Let us imagine that there is a proposal by some politician to raise the age at which child support starts to the age when children start high school. Such a scheme is not likely to get far because it is open to the obvious objection that this would be grossly unfair. Prior to this point in their lives, children have all the economic needs listed above. Using the high school milestone for commencement of parental support would mean that either some of the child’s economic needs prior to this time would not be met, or the full financial burden would fall to the primary caregiver. In either case this is unfair: it is unfair to the child or the primary caregiver (or both). So, such a commencement date for child support would violate the principle of shared parental responsibility for the economic well being of the child. Of course, the same point applies if instead the age when child support should begin is when the child enters elementary school, or when the child is one year old or one month old. In each case we could say that the proposed commencement date for child support ignores an earlier period in the child’s life in which there were economic needs, and this is in violation of the principle of joint economic responsibility.  

I want to suggest that the same point applies to the period in which the child is in a woman’s womb, since every item on our list above of economic needs applies to the foetus. For example, foetuses require nutrients to live and grow. Nutrients for the foetus do not spontaneously generate ex nihilo, but from the mother. Obviously, the mother does not make the nutrient for the growing child from manna from heaven, but from food she must buy. The growing foetus needs shelter. True, the foetus lives in the mother’s womb, but if the mother does not have shelter then the developing child may suffer. And it won’t do to protest that the mother would need shelter in any event. After all, just because a primary caregiver has a spare room in his or her house, this is never used to indicate that we can ignore the cost of shelter in calculating the economic needs of a child. A pregnancy involves all sorts of medical expenses. Even in jurisdictions where there is public funding of medicine, a trip to hospital or the doctor’s office is not without cost. A foetus also requires supervision. To see this, consider parents who put their six month old child to sleep one evening and then say to themselves: ‘Oh good, we can go out for dinner and dancing now that junior is sleeping’. If the parents up and leave the child alone while they go out for their romantic evening, we would consider this to be a forfeiture of their duty to supervise the child properly. Someone must be there to monitor the child’s well-being, even when the child is sleeping soundly. Similarly, a pregnant woman must monitor the foetus’ well-being, looking for signs of ill health. Indeed, the onus is even greater for the pregnant woman, because, unlike the parents of a six-month old baby, a pregnant woman never has the opportunity to hire a babysitter to get an evening off. Some mothers will play music for their foetus; this legitimately could be classified as an education expense. The only item that appears not to apply from our list of economic needs is clothing.  And while it is perhaps a bit of a stretch (as it were), some argument could be made for including this item as well. Imagine, for example, a woman continues to wear the same clothing throughout her pregnancy. Later in the pregnancy this clothing might be extremely tight, to the detriment of both the child and the mother. So a good case can be made that a child has economic needs that predate birth. This is further confirmed by the fact that in surrogacy contracts, provision is often made for expenses associated with the well-being of the developing foetus including a clothing allowance for the mother, vitamins and medical expenses, etc.

Given we accept the principle of shared parental responsibility for the economic well being of children, I suggest that the only period it makes sense to commence child support is when the child first has economic needs, and these needs begin at conception. It is true that some of the expenses we mentioned in connection with pregnancy may not be relevant until later in a pregnancy, nevertheless, a child has economic needs that begin at conception. For example, a woman might want to determine whether she is pregnant as soon after conception as possible in order to adjust her drinking habits. This test may benefit the health of the foetus and so it is legitimately classified as part of a child’s economic needs. 

It might be objected that the suggestion that child support should start at conception begs the question of personhood. For child support applies only to the economic needs of persons, specifically, children. And so a commencement date for child support must occur on or after personhood is achieved, and so this commencement date must assume that personhood starts at conception. Furthermore, it might be protested that insisting that child support begin at conception looks to engage the liberty issue, for it might be argued that it cannot be consistently maintained that women should have the right to seek an abortion and there ought to be monetary support for an unborn child. 

At least this much of this line of criticism seems unassailable: the notion of when personhood begins is a contested philosophical issue. There is a range of positions from the ‘conservative’ that says personhood begins at conception (Sullivan, 2003) to the ‘radical’ position that says that personhood does not begin until at least 28 days after birth (Tooley, 1983; Singer, 1994). Moderate views might take some significant point in a pregnancy to mark the passage to personhood, e.g., Sumner (1981) suggests the ability to feel pain in the second trimester, others have suggested viability, which is typically understood as being at some point in the third trimester. Interestingly, even if we accept this objection it seems that at least part of the substance of what I am arguing will remain. For while some draw the line of personhood at birth (Warren, 1973), most do not.

Applying different conceptions of personhood, then, would yield different commencement dates for child support. For example, if we take personhood to emerge at the point of viability then child compensation would be owed for the last trimester. On the other hand, if we agree with Tooley and Singer that personhood does not emerge until after birth, and personhood is necessary for child support, then it would follow that child support is not due until a month after birth. If we took a moderate view, like that of Sumner, then sometime during the second trimester would be the appropriate time to begin child support. So, even if we accept this criticism, the only means to accept the status quo as the commencement date for child support is if we side with those that take birth to be the decisive point at which a foetus becomes a person.

There are, I believe, good reasons for rejecting this line of criticism. For a start, it presupposes that a necessary condition for applying the term ‘child’ is that the individual in question is a person, for otherwise the inference from ‘child support’ to ‘personhood’ is illicit. As an understanding of how the term ‘child’ is used, this seems to be either false or stipulative. Imagine you ask a philosopher how her pregnancy is going, and she replies that her child is doing fine thank you. Knowing that she is in her first trimester, and she believes that personhood does not begin until after birth, you ask whether she is contradicting herself: how can she say that the entity inside her is a child if she believes that personhood does not begin until after birth? She replies that she does not believe that the term ‘child’ implies that of personhood. She says that the term should be understood as reciprocally related to that of ‘parent’. At the moment of conception a child is created and one becomes a parent. However, the child does not become a person until after birth. Perhaps in some contexts the term ‘child’ implies that of personhood, but all this shows is that the term is ambiguous, and there is no reason to suppose that ‘child support’ implies this understanding of ‘child’. So, to insist that child support must apply only to persons is to stipulate how the term is to be used, rather than to reveal something about how the term ‘child’ is commonly understood. 

Suppose, contrary to what has just been argued, that the term ‘child’ does imply personhood. What would this show? It seems as though little is demonstrated because substituting a locution like ‘joint parental economic responsibility’ for ‘child support’ can circumvent the whole issue. That is, the argument above then can drop any talk of ‘child support’ and simply rephrase in terms of ‘joint parental economic responsibility’. The conclusion then is that joint parental economic responsibility should cover the period from initial financial dependence (that is, conception) to financial independence. Whether the individual at conception is a child is a disputed question, but there is no dispute that at conception a biological entity is created from the gametes of a male and a female. To develop properly, certain economic needs of the newly created biological entity will have to be met. The principle of joint parental economic responsibility says that given that the mother has economic responsibility for the biological entity, so too does the father. The modified terminology does not assume anything about at what point in the ontogenetic sequence an individual becomes a child and so acquires personhood. 

Perhaps it will be remonstrated that this line of rebuttal misses the substance of the objection, namely, that joint parental economic responsibility should not be invoked until an individual becomes a person. If this is the substance of the objection, then it appears to be unsupported as there is an entire step missing in the objection. To see this, let us suppose, for the sake of the argument, we side with those who believe that personhood does not begin until some time after birth. The reason for making this assumption is that it seems to provide us with the strongest reason to believe that there is not joint parental economic responsibility during pregnancy, conversely, assuming that personhood begins at conception seems to provide us with the strongest reason for thinking that there is joint parental economic responsibility. So, from the assumption that an individual does not acquire personhood until after birth, it follows that the foetus is not a person. However, the conclusion that there is no parental obligation for financial support does not. Some further premise is required; for example, a possible further premise is that we have no financial obligations to individuals who are not persons. Certainly this additional premise would make the argument valid: ‘The foetus is not a person. We have no financial obligations to individuals who are not persons. Therefore, fathers do not have financial obligations to the foetus.’ However, validity here is bought at the price of soundness, for this missing premise is implausible. Suppose a recently separated couple arrange for shared ownership of the family dog. Both might have some obligation to meet the economic needs of the dog, yet the dog is not a person. In other words, we have financial obligations to individuals that are, morally speaking, ‘less than persons’. Without some reason that shows that parental financial obligations hold only for the point when their progeny acquires personhood, this criticism falls flat. 

The same conclusion can be reached from a slightly different direction: the missing premise ‘we have no financial obligations to individuals who are not persons’ can be challenged by claiming we may have obligations to future persons. Most (but not all) accept the idea that we might have obligations to people who do not exist at present (Mulgan, 2006). So, for example, many accept that one reason not to use an inexpensive means to dump toxic waste today that will cause an environmental disaster in two hundred years is that such an action will harm people in the future. Here we might say that we should use a more expensive means to dispose of the toxic waste for the sake of future persons, that is, that it makes sense to say that we have financial obligations to future persons. Similarly, we may say that parents have a financial obligation to maintain the foetus in good health for the sake of the future person (their child). 

But now it may be protested that those that hold the pro-choice position on the liberty question cannot accept this response. For if we accept that we have a financial responsibility to maintain the health of the foetus, then it seems that abortion must be impermissible, since nothing harms the health of a foetus more than killing it. However, this confuses two different issues that we may distinguish with two different questions: Given that some future person or persons will exist, can we make sense of obligations today to ensure their future well-being? Do we have an obligation to ensure the existence of some future person or persons? There is no contradiction in answering in the affirmative to the first and the negative to the second. So, suppose that every single person on earth decides not to have children henceforth, and it is decided that it is not obligatory that anyone have children. It follows that the human race will end in just over a hundred years, as the last of today’s toddlers die of old age. There is no inconsistency in holding this view about obligations to create future generations, and the position that says if future generations were to come into existence we ought not to pollute the environment in a manner that will negatively effect future generations. Similarly, there is no inconsistency in saying that it is permissible for a woman to terminate her pregnancy, but it is not permissible for her to drink large quantities of alcohol during a pregnancy that she plans to bring to term. The difference, again, is that the obligation in the second case is to take responsibility for the well-being of a future person. In the case of pregnancy termination, there is no future person, and hence no obligation to a future person. 

In terms of a father’s financial responsibility, we should say that if a woman has decided to have an abortion then there would be no duty on behalf of the father to provide economic support for the foetus. The reason is that we could not simultaneously say that the father should provide monetary support for the medical well-being of the foetus for the sake of a future person, and that there will be no future person. On the other hand, if the mother has decided to carry the foetus through to term then she has duties (including economic ones) to ensure that the future person is not harmed, and the father has a monetary obligation to support the interests of the future person. 

So, there is no contradiction in holding the pro-choice position on the liberty question and the view that fathers in some circumstances have a financial obligation to a foetus. The reasoning here is based on the analogy with arguments that seek to overcome the putative contradiction between holding the pro-choice view, and the view that women have an obligation not to excessively drink or otherwise negatively affect the future well-being of their children. The ‘obligations to less than persons’ and ‘obligations to future persons’ arguments have both been used to address this putative contradiction in the case of maternal actions towards the foetus. I have suggested the same arguments can be applied to the paternal obligations to the foetus.

There is still an aspect of the original objection that has not been dealt with yet. Recall that it was suggested that it looks politically ill-advised to argue that child support should be extended to the unborn child because that looks like it will lend support to conservatives on the liberty question. I think there is something to this criticism—politically it might be a bad move for the pro-choice position on the liberty question. From this perspective, it might make more sense to call this ‘maternity compensation’ or ‘foetal support’ rather than ‘child support for the unborn’. Whatever term is chosen, the philosophical point remains: the economic burden of having offspring begins at conception, and a just society should recognize this.

As with the previous argument directed at anti-abortion legislation, I have tended here to assume that pregnancy and childrearing is essentially an individualistic, as opposed to a public, concern. The contrast in individualistic versus public concern is perhaps best seen on the analogy to medical expenses. In most (technologically) advanced industrial nations medicine is publicly funded, although in some jurisdictions medical expenses are understood to be a matter of individual responsibility. One of the concerns about the individualistic model of pregnancy and child rearing is that it may contribute to overlooking issues of equality, as MacKinnon (1987, 1991) has argued. Also, to the extent that we hope our society continues the ‘labour of pregnancy’ is absolutely critical to its continuance, but goes largely unrecognized on the individualistic model. If childrearing were done more on the public funding model, e.g., if the state covered the economic needs of children after birth then I suspect it would be easier to convince legislators that the state ought to extend back to the moment of conception. In any event, I take the assumption that childrearing is (mostly) the responsibility of individual parents to be dialectically conservative. As with the previous argument, questioning the premise of individualist parental responsibility, I believe, would only strengthen the case.

Conclusion 

It may be remarked that the call for maternity compensation is old news, since in many countries there are programs for ‘maternity leave’ or ‘parental leave’. While these programs are perhaps helpful, they do not address the issues raised here. To see this, suppose it is agreed that the father of a newborn child is going to be the primary caregiver and so he applies for and receives parental leave. Could the mother of the child claim that there is no need for her to provide child support given that the father is receiving money from the government for parental leave? Of course not. This situation is no different if a woman receives parental leave during the last few months of her pregnancy.  Parental leave is designed to monetarily compensate for time off work; it is not intended to pay child support. (And of course, typically it applies only to the employed). 

It is worth remarking here on the fact that while the entry point of the two arguments is quite different—the one dealing with the distributive question raised by the burdens of gestation, the other about the distributive question with respect to the foetus’ economic needs—there is a convergence in their conclusion: at women’s wallets. This is obvious at least for our first argument. This is less obvious in the argument concerning foetal support, and indeed, it might be remarked that it is even inappropriate to term the second argument an argument for ‘maternity compensation’ because the primary recipient of the beneficiary is, at least ostensibly, the foetus. We can grant this objection, at least for the sake of the argument, since it does not show that women will not benefit by extending child support in this manner, for the brute fact of the matter is that presently women bear a disproportionate portion of the economic needs of the foetus. In practical terms, this means that even though the primary recipient of ‘foetal support payments’ is supposed to be the foetus, indirectly women’s disposable income would rise, since presently women bear the lion’s share of the cost of foetal gestation. In other words, the objection says that we can imagine a wallet for the foetus’ needs, and foetal support is intended to go into this wallet, not the woman’s wallet. The reply is that presently women do more than their fair share for ensuring that there is something in the foetus’ wallet. If men contributed more to the foetus’ wallet then women would thereby find more in their wallets. So, the termination of this line of reasoning is, as with the first argument, a woman’s wallet.

These arguments, I believe, provide independent reasons for the acceptance of the conclusion. There is also a mutually reinforcing element to them. Consider that if we agree to the first argument there is good reason to factor in the costs associated with supporting the foetus in addition to compensating women for the burdens of gestation. The parallel with surrogacy contracts makes this clear: many contracts recognize and allow for expenses associated with pregnancy that are to be covered in addition to monetary compensation for the labour of pregnancy, e.g., a clothing allowance, medical allowance, etc.

Conversely, the idea that there are labour costs associated with raising children was made in connection with the idea of child supervision. To see this in connection with the idea of foetal support consider again Swapzee World. Imagine a man and woman swap a developing foetus each week for twenty weeks. Given the individualist model there would be no need to consider transfers of payments between the parents for foetal support. Assuming that things are otherwise equal between the two parents then each parent would incur exactly half the cost of raising the foetus. Both would have to pay for increased food consumption, trips to the doctor and so on. Suppose at week twenty-one of the pregnancy the woman asks the man if she can take a week off from their arrangement so she can enjoy some bacchanalian revelry that goes against medical recommendations for a safe pregnancy. (She wants to skydive while heavily intoxicated and attempt to land on a galloping horse, for example). Since she is missing her turn, our argument suggests that she would owe him money for the fact that he will be responsible for a disproportionate share of the costs of gestation: we should not be surprised if he expects to be paid for taking on the burden of additional supervision of the foetus. After all, he may claim that there are certain opportunity costs associated with being pregnant and he expects to be paid for taking a greater share of these costs. Surrogate pregnancy contracts give us some indication of the market value of foetal supervision.

I have offered two arguments for maternity compensation, and I have attempted to show that the issue of maternity compensation is logically independent of the liberty abortion question. As noted above, I have not argued for a particular dollar amount, nor have I suggested that the two arguments point to the same dollar figure. The bare argument is that there are costs associated with pregnancy and raising a foetus. It is to our shame that present moral thinking and policy by and large permits men to escape much of the burden. 
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